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BY TH!Z COMMISSION We have been asked the foilowmg question by Chief Counsel 
Kathryn J TobIas for the Cahfomla Integrated Waste Management Board (hereafter “CIWMB” 
or “the Board”) 

I. Question 

May a member of the CIWMB, who has a potential conflict of Interest, partlclpate m a 
decision concemmg &gd Plastic Packagmg Contamers (“RPPCs”) If two of the Board’s six 
appointed seats are vacant, and a quorum consists of four members? 

II. Conclusion 

Yes The facts as provided to us by the CIWMB demonstrate that, unless the member IS 
permItted to participate, the CIWMB WIII not have a quorum, and there ~111 be no alternative 
source of declslon Thus, under the “Rule of Legally Reqmred Participation,” which 1s a narrow 
exceptIon to the Act’s conflict of Interest mles, the member may participate m the decision 

III. Facts 

A. The CIWMB and the RPPC Program 

The CIWMB IS a SIX-member board housed wlthm the Cahforma Envlronrnental 
Protection Agency. The members of the board are appointed by the Governor, the Senate Rules 
Committee, and the Speaker of the Assembly One of the Board’s slgmticant programs relates to 
the recycled content of hgld Plastic Packagmg Contamers (the “RPPC Program”) ’ The RPPC 
Progam 1s deslgned to address a number of Important public goals to save landfill space, 
reduce energy consumption, and preserve natural resources Among other duties, the CIWMJ3 
sets the annual statewIde recycling rate (“Recyclmg Rate”) for RPPCs, and determines 
comphance with the RPPC Program 

’ l-be program 1s codified at Pub Resources Code $42300 et seq (TPPC Act”) 
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Compames that sell RPPCs m Cahfomta (‘RPPC Compames”) must satis@ at least one 
of the cntena set forth m the RPPC Act. If CIWMB determines that the Recycling Rate m a 
given year ts at least 25 percent, all RPPC Compames are deemed to be m comphance If, 
however, the Recychng Rate is lower than 25 percent, each RPPC Company must demonstrate 
that tt has complied with one of the other cntena set forth m the RPPC Act. To verify 
compliance, CIWMB sends out certiticanons to various RPPC Compames askmg them to certify, 
under penalty of pequry, whether they are III compliance with the RPPC Act The CIWh4B may 
Impose a fine of $100,000 on any company that falls to comply CIWMB staff estimates that 
between 20,000 and 100,000 busmesses are sublect to the RPPC Program, but cannot provtde the 
exact number. 

The Recychng Rate is an essential element of the RPPC Program. Each year, the 
CIWMB must set the Recychng Rate for the previous year. (Pub Resources Code 3 42310 ) 
The CIWMB 1s the only agency authorized to set the Recychng Rate. The CIWMB cannot 
determine tire Recychng Rate for 1997 because one of its members has a potenttal conflict 

B. Former State Senator Roberti’s Conflict 

Former State Senator David Robert] IS a member of the CIWMB. His spouse owns stock 
m three Fortune 500 compames, Avon, General Electric, and Gillette, each of which may be 
subJect to the RPPC Program Mrs. Robertt’s Interest m each of these compames IS less than IO 
percent. We refer to Senator Robertt’s conthct as a “potential conflict of interest” for a munber 
of reasons CIWMB staff has advrsed that even wrth good faith reasonable efforts, a company 
may not be able to determine whether it rs sublect to the RPPC Program It is difficult to 
determme whether a plasnc container 1s an RPPC CIWMB has further advised that even tf a 
product’s contamer falls withm the detimtron of an RPPC, the company snll must tdenttfy 
whether t<sold the product m Cahfomra dunng the year m question ARer that mformatton ts 
obtained, CIWMB staff must then perform a tinancial analysis requnmg an estimate from the 
affected companies The CIWMB staff has not been able to determine with certainty whether the 
three compames m whrch Mrs. Roberti IS a stockholder are subject to the RPPC Program 
However, the CIWMB staff has advised Senator Robert1 that he may have a conflict of interest 

C. Tbe RPPC Program is at an Impasse 

The CIWMB IS a six-member board. At present, two of the six seats are vacant * Smce a 
quorum requires four Board members, the CIWMB cannot make any dectsion unless all four 
Board members participate Out of cautton, Senator Robert1 has abstained Tom partrctpatmg m 



No o-99-156 
Page 3 

any CIWfvD decrston concemmg the RPPC Program. Wnhout hts parttctpatton, the CIWMB 
does not have a quorum, and cannot estabhsh the Recychng Rate for 1997. Although the RPPC 
Act does not mandate the date by which the CIWMl3 must set the Recychng Rate, rt does reqmre 
that the rate be pubhshed annually 

IV. Analysis 

A. Conflicts of Interest 

The Pohtrcal Reform Act (“Act”)’ prohrbtts a pubhc oftictal from makmg, parnctpatmg 
m makmg, or m any way attemptmg to use hts or her officral posmon to mfluence a 
governmental decrston, m wluch the offictal knows or has reason to to-row he or she has a 
tinanctal interest (Govt Code $ 87100 )4 A pubhc official has a fmanctal interest in a decrston 
rf tt rs reasonably foreseeable that the dectston WIII have a material tinancral effect, 
dtstmgmshable from tts effect on the pubhc generally, on any busmess entny in which the pubhc 
oftictal has a drrect or Indirect mvestment worth $1,000 or more (Sectron 87103(a).) An 
“mdrrect mvestment” mcludes any mvestment owned by the officral’s spouse (Sectron 87103 ) 

We assume that, for purposes of thrs Gpuuon, Senator Robern has a financral Interest 
sufficrent to trtgger the conkt of Interest rules 

B. The Rule of Legally Required Participation 

The Act recogmzes that there may be mstances m whtch an agency cannot functron 
wtthout the partrctpatron of a public ofticral who has a confhct of Interest As the Court of 
Appeal explamed m Kunec v Breu Redevelopment ,4gerrc1~ (1997) 55 Cal App 4th 511, 520: 
“The [Act] recognizes the tensron between two competmg pohctes of the law the need for 
unbmsed dectstonmahmg on the one hand . and the need for public actron on the other ” The 
Act contams a narrow exceptton to the confhct of interest rules codnied at Sectton 87101, 
commonly referred to as the “Rule of Legally Requtred Partrcrpatron” (hereafter the “Rule”).5 

’ Gcwemment Code secttats 8iOOO-91014 
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Secnon 87101 provides, m pettment part 

“Sectton 87100 does not prevent any public offictal horn making 
or parttctpatmg m the makmg of a governmental dectston to the 
extent hrs parnctpatron ts legally reqmred for the action or deciston 
to be made ” 

The Comrmsston has Interpreted the exception to apply only when there IS no other 
mechamsm for reachmg a decision See Regulatton 18708,6 whtch provides, in pertinent part. 

“(a) A pubhc oftictal IS not legally requued to make or to 
parttcipate m the makmg of a governmental decision . unless 
there exists no alternative source of dectston conststent wtth the 
purposes and terms of the statute authonzmg the dectston. 

*** 
“(c) Thts regulanon shall be construed narrowly, and shall: 

*** 
“(2) Not be construed to allow a [disquahfied] member of any 

pubhc agency . . to vote tf a quorum can be convened of other 
members of the agency who are not dtsquahfied whether or not 
such members are actually present at the ttme of the 
dtsquahficatton ” 

See also It1 w Hudsotz (1978) 4 FPPC Ops 13, 16, where we held that a pubhc offictal’s 
parttcipatton IS “legally reqtnred” only when the conflmt prevents the formation of a quorum, and 
no alternative source of dectslon exists. 

In determmmg whether the Rule apphed m the context of a vacancy, the Comrmssion 
looked to a number of factors, which Included the nature of the demston, whether there was an 
altemanve method of declstonmakmg consistent with the purpose and fimcttons of the particular 

agency, whether the agency could have changed the quorum requirements, or appomted 
alternative or mtenm members who could vote, whether the dectston had to be made wtthm a 
specified rime period, and the tmportance of the agency movmg forward 

In addmon, once tt 1s determined that an otherwise dtsquahtied oftictal may parttctpate 
pursuant to the Rule, we require the oftictal to follow certam procedural and dtsclosure 
requirements First, the offictal must (I) dtsclose, as a matter of offtctal public record, the 

’ All c,ta”mts to -Regulahon p” arc to Tale 2 of the Cabform Code of Re&3hms The Commmm 
recently renumbered its conflxt of merest refilahons Regulahon 18708 was formerly numbered as Re~lahcm 
18701 (See the ccmversmn table located m Re&ahon 18700) 
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extstence of the tinanctal Interest, (2) describe wtth paruculanty the nature of the financtal 
Interest, and (3) state the reason an alternattve source of dectston does not exrst (Regulanon 
18708(b), see generally Knrrec v Breu Redevebpment Agency (1997) 55 Cal App 4th 5 11, 522 ) 
Second, whrle the offictal may dellberate and vote m open meetmgs, and tn legally authonzed 
closed sesstons, the offtcral may not engage m private conversattons wnh other members or staff 
for the purpose of mfluencmg a dectston m which he or she IS dtsquahtied. (Regulatton 
18708(b)(4), see Sectton 87100, Regulatron 18702 3(a).) 

C. Application of Law to Facts 

In the present case, we find that the estabhshment of the Recyclmg Rate IS an essentral 
aspect of the RPPC Program There is no ahematrve source of dectston consistent wnh the 
purpose and functtons of the RPPC Act The CIWMB must set the Recyclmg Rate annually. 
The CIWMB staff has advtsed us that the CIWMB can no longer contmue to delay the dectsron 
The CIWMB IS the only body authonzed to make that dectston. Appomtments to the vacant 
posmons on the CIWMB must be made by the Governor The Governor’s Office has not 
mdrcated whether or how soon one of the vacarmes ~111 be filled. 

Based on the facts presented to us, and hmned to those facts, we conclude that Senator 
Robert] may tnvoke the Rule, and parttctpate m the dectston to prescribe the Recyclmg Rate for 
1997 However, the fact that Senator Robert1 may parttctpate m the dectston does not ehmmate 
the confhct Itself. Thus, Senator Robert1 must comply wtth the requuements and hmitattons set 
forth m Regulatton 18708 

Approved by the Commtsston on September 10, 1999 Concumng. Deaver, Getman, 
Make1 and Scott 


